Welcome

We are pleased to offer our latest
installment of Insight and Perspectives.
This newsletter is dedicated to sharing
healthcare news, trends and develop-
ments impacting our brokers and insured
customers. In this particular installment
you will find an article written by Phil
Ashley, an attorney at Wagstaff & Cart-
mell, discussing the current status of tort
reform and what the future may hold.

Thank you for the positive feedback on
the newsletter to date. Many of you have
asked if it is possible to forward Insight
and Perspectives to your prospects

and clients. We appreciate your interest
and fully support your efforts to use our
newsletter as an opportunity to connect
with customers and prospects.

We appreciate the support you’ve given
Endurance U.S. Healthcare and we
welcome your feedback, requests and
suggestions for future issues.
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The Current Status of Tort Reform and
What Might Happen in the Near Future:

Anyone Have A Ouija Board?

By Phillip P. Ashley, JD, CPCU
Wagstaff & Cartmell, LLP

Did tort reform hit its peak in 2003? Nearly 30 states
have adopted some form of non-economic damages
cap.’ In the past few years, however, there has been
some waxing and waning in the support of tort
reform by various state supreme courts. This article
will discuss the current status of tort reform and

explore what might be on the horizon.

President George W. Bush'’s proposal for Federal tort

reform, which included a national non-economic damages cap of $250,000, had significant

support, but never received enough votes in Congress to pass. The Clinton/Obama MEDIC

plan discussed below was not adopted either. Currently there is no realistic prospect for

national level tort reform.

With the election of Barack Obama and a Democratic majority in both houses of Congress

the prospect of any meaningful federal tort reformm measure from an insurance industry and

insured perspective does not appear likely. President-Elect Obama’s campaign statements

suggested that he supported tort reform and that he voted against his party on at least one

tort reform measure. However, in an article proposing legislation authored by Hillary Clinton

and President-Elect Obama, it appears that they see tort reform mainly as a quality improve-

ment opportunity rather than a damage controlling prospect:

“

... the discussion should

center on a more fundamental issue: the need to improve patient safety.”? Their proposal

was a plan called MEDIC which had as one of its main goals to “ensure patients access

to fair compensation for legitimate medical injuries.” Exactly what constitutes a “legitimate

medical injury” and “fair compensation” under this proposal remains unclear, and it appears

that few people agree upon the meaning of these terms. Now that Mr. Obama will be the

next President, it is possible we will see a rebirth of MEDIC.

Despite the failure thus far of both political parties to enact meaningful federal tort reform,

tort reform legislation does appear to be faring pretty well in the states. The high profile tort

reforms passed in Texas and Ohio in 2003 continue to reap benefits for those States.® In

Texas, one physician medical malpractice insurer just announced a 6.2% rate reduction—

its sixth rate reduction in four years—for an average 4 year total reduction of over 37%.% In

Ohio, in 2003 when tort reform was passed, there were only five medical malpractice liability

carriers in the State. Now there are 15 carriers.®
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In stark contrast to what has happened in
Texas, premiums for medical malpractice
insurance have nearly tripled since 2000
in Connecticut, New Jersey and Penn-
sylvania—three states with little or no
significant tort reform, according to the
AMA. In New York, after a 14% increase
in rates in July 2007, most doctors are
paying as much as 80% more for their li-
ability insurance than they were in 2002.6

In Ohio, the survivability of tort reform is
thought to be closely tied to the compo-
sition of its Supreme Court. A previous
edition of the Court repeatedly struck
down legislative attempts at tort reform.
The current Ohio law limiting non-eco-
nomic and punitive damages was upheld
by the current, more conservative, Court
in 2007. Two of the more conservative
Justices ran for reelection in November
2008 and both retained their seats on
the Court. So, it appears that tort reform
is safe in Ohio, at least for the next few
years if the composition of the court
remains the same.”

The AMA espouses a system of “Health
Courts.”® These would be specialized
courts with medically trained judges that
would handle all medical negligence ac-
tions. A state level task force is recom-
mended to run and review the program
for each state. Trials would be to the
Court, or possibly a jury. Non-economic
damages would be limited, but on a
sliding scale, similar to schedules in a
worker’s compensation program.

More cases challenging tort reform have
been making their way to the supreme
courts in several states.® Oregon has a
$500,000 non-economic damages cap

in wrongful death cases. Recently, the
constitutionality of that cap was tested in
a case where the jury verdict for non-
economic damages was $1 million, or
two times the cap. In February of 2008,
the Oregon Supreme Court upheld this
cap as constitutional.’®

At the end of 2007, The Oregon Court,
however, struck down a provision that
capped the liability of employees of public
or quasi-public entities, including health-
care providers."" In that case, a young
child suffered severe brain injury after sur-
gery to correct a congenital heart defect.
The law at issue capped the defendants’
liability at a total of $200,000, while the
family sought more than $12M in damag-
es, including lifetime care. The Court said
that while the legislature has the authority
to define a legal remedy, that authority is
not unlimited. Here, the Court said, the

legislature basically eliminated the plain-
tiff’s right to recover for his injuries.

There are currently tort reform challenges
pending in several other states including
a case pending in the Supreme Court of
lllinois.™ ™ Many observers expect tort
reform enacted in lllinois to be struck
down.

The tort reform movement is under
pressure and facing challenges coor-
dinated by plaintiff oriented advocacy
groups at both the state and national
level. More will undoubtedly come.
Oregon upheld its non-economic
damages cap in wrongful death cases.
But many challenges—especially to
the constitutionality of non-economic
damages caps—are pending in various
states. The next couple of years may be
telling indeed. «
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